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It is my opinion that the current plight of the fisheries in the Bay-Delta Estuary is the
result of the State and Federal Trust Agencies looking the other way while their sister agencies,
the California Department of Water Resources and United States Bureau of Reclamation have
operated the State Water Project (SWP) and Federal Central Valley Project (CVP) to favor
export of water from the Delta over protection of the water needs in the Delta and other areas of
origin including the fishery needs.

The promises and law underpinning the export of water by the SWP and CVP was
intended to limit the export of water to that which is truly surplus to the present and future needs
of the Delta and other areas of origin. In other words, when water is in short supply, the exports
must be reduced and if necessary reduced to zero. [ have attached relevant quotes and law.

The arms-length relationship between the fishery agencies and their sister agencies which
they are expected to regulate has been destroyed through the CALFED Framework Agreement

and other collaborative efforts making the process less open and very vulnerable to political



influence.

The export contractors other than the water right seltlement contractors were well aware
that their contracts were limited to surplus water and knew the risks associated with planting
permanent crops based on a limited supply. They are now applying heavy political pressure to
turn the surplus waler contracts into a firm supply. Political pressure may weaken (he regulatory
protections butl will not generate a real solution or the water.

I 1978, the State Water Resources Control Board made two important but ignored
deternnations:

“To provide full mitigation of project impacts on all fishery species now
would require the virtual shutting down of the cxport pumps.” and
“Full protection of Suisun Marsh now could be accomplished only by

requiring up to 2 million acre-feet of freshwater outflow in dry and critical years

in addition to that required to mect other standards.™

In the face of such determinations, exports were not curtailed but rather substantially
increased. Thave attached an exhibit showing the increasing exports.

In 1980, after the California Appellate Court found Decision 1485 to be inadequate, the
State Water Resources Conirol Board commenced proceedings to better protect fish, Although
duc to the intervention of the Governor no decision was adopted, these proceedings are generally
ctted in relerence 1o the draft decision, D-1630.

In addition to the fishery agency testimony in that proceeding, the conclusions of Luna
Leopold in his peer review of the Tiburon Report that “The logical and in my opinion the
imperative step is to preclude henceforth any additional diversions of waler from the Delta
system.” should be examined. 1have provided a CD with relevant portions of the record in said

proceedings.



The fatlure of the SWP 1o annually provide the 5 million acre fect of supplemental water
from the North Coast, and the water export contractor rejection of improved fish screens at the
SWP and CVP Delta export facilities have greatly aggravated the problem,

Exports have an obvious impact due to the direct kithng of fish, reversal of flows,
degradation of the San Joaguin River, and reduction of water available for outflow however,
critical to the sotution is Delta outflow and flow from both the San Joaguin and Sacramento
Ravers, BEven with exports at zero, adequate flow must be restored. Proper enforcement of the
alfirmative obligations of the SWP and CVP projects to provide salinity control, vestore the
natural production of anadromous fish and fully mitigate their impacts is a major part of the

solution.



On Cctober 12, 1948, Secretary of the Interior Krusg, in & public
speech at COroville, stated: "Let me stats, clearly and Tinally, the
Interior Department is fully and completealy ccmmitte& o Tthe policy that noc

water which is needsd in the Sacramento WValley will be sent out of dit.™ Hex

added "There 1s no intent on the part of the Bureau of Reclamation ewver
to diwvert from +the Sacramento Valley a single acre-foot of water which might

be used in the wvalley now or later." (Staff 9, . TI99 & SET=A 19).

On November 15, 1949, Regiomal Director Richard L. DBoke Tearffirmed
these main policy statements and summarized them in = letter to Congressman
Clair Engle, stating, "We beliewve the foregoing is a2 surmary of the main
Peolicy statesments by Government officials on the subject of importation of
Sacramento Valley water to the San Joaguwin Valley.” (Sta:f'f @, - T99 &

SRINA 19 ).

PROMISE
NOT KEPT

D 990 at pages 70 and 71




§ 11460. Prior right to watershed water

In the construction and operation by the department of any project under
the provisions of this part a watershed or area wherein water originates, or an
area immediately adjacent thereto which can conveniently be supplied with
water therefrom, shall not be deprived by the department directly or indirect-
ly of the prior right to all of the water reasonably required to adequately
supply the beneficial needs of the watershed, area, or any of the inhabitants |

or property owners therein. "
(Added by Stats.1943, ¢. 370, p. 1896. Amended by Stats.1957, c. 1932, p. 3410, § 296.)




§ 11453

are fully redeemed and paid. (ddded by Stats. I943, c.
3?‘&11}896.}

§ 11454. Rates and charges; comiracts;
tion provisiomns
Under such regulations and upon such terms, limita-
tions, and conditions as it prescribes, the department may
do any of the following:

(a) Fix and establish the prices, rates, and charges at
which the resources andfaahuesmadsavmlableby the
project shaill be sold and disposed of.

(b¥1) Enter into contracts and agreements and do any
and things which in its j necessary,
convenient, or expedient for the acaomphshmcat of the
purposes and objects of this part.

{2y The contracts and agreements may inciude prowvi-
sions for the indemnification of parties with whom the
department coniracts as to accomplish the
purposes and objects of this part, except that the con-
tracts and agrecements may not include provisions for the
indemnification, including indemnification for any costs
of defense, of any party to twceonmoragreemmns

indemnifica-

m
that party’s employees, agents, Or contractors.

(3) 'Itheg:slamrcﬁndsanddedaresthntthcamd-
ments made to this subdivision during the 1997 portion of
the 199798 Regular Session are declaratory of existing
law. (Added by Stars. 1943, c. 370, p. 1896. .Amended by
Stars. 1957, o 1932 p. 3410, §F 293; Stax. I997, c. 566
(5.B.543), § I, efff Sept. 29, 1997}

§ 11455. Revenue reguirements

The shallentcrmmsuchmmandﬁx
tumes o
funds to pay all costs of operation and maintenance of the
works authorized by this part, together with necessary
repairs and replacements thereto, and which will provide
maﬂmmfmdsfmredcmpmn{aﬂbonds
and payment of interest thereon, as and when such costs
and charges become due and payable. (Addded by Stats.
1943, c. 370, p. 1896. .Amended by Stats. 1957, c. 1932, p
3410, § 294.)

ARTICLE 3.

Section
11450.
11461,
11462
11463.

LIMITATION OF POWERS

11464
11465,

262

WATER CODE

& 11460. Prior right to watershed water

In the construction and operation by the department of
any project under the provisions of this part a watershed
or area wherein water originates, or an arca immediately
adjacent thereto which can conveniently be supplied with
water therefrom, shafl not be deprived by the department

directly or indirectly of the prior right to all of the water
reasonabl

¥y required to adeguately supply the beneficial
needsofthewam-shed,atea,oranyofthemhabuantsor
property OwWners (Added by Stats 1943, c. 370, p.
I896. .Amended by Stats. 1957, c. 1932 p. 3410, § 296.)

§ 11461. Purchase of watershed water rights

Innooth&rwaythanbypnchasceroﬂ!erwme

deparnnent.asmcb.anﬂshaﬂmtapp]ymanypersoﬂsm
state agencies. (Added by Stats. 1943, c. 370, p. IS96.
Amended by Stats. 1957, c. 1932, p. 3410, § 297.)

§ 11462. Creation of new property rights
'Ihcprmsmnsofthmsaruclcstuaﬂmtbesommuned

1932, p. 3410, § 298.)

§ 114&3. E:chanaeoiwmm.

In the construction and operation by the department of

any project under the provisions of this part, no exchange
ofthewaterofanywa:crshedorareaﬁorﬂwwmofsny
other watershed or area may be made by the department
unless the water requirements of the watershed or arca-im
which the exchange is made are first and at all times met
and satised to the extent-that the: ents would
havebeenmstmmcemchange—nctmde,andmnght
1o the use of water shall be or lost by reason of any
such exchange. (ddded by Stats I943, ¢ 370, p. 1896
Amended by Stats. 1957, c. 1932, p. 3411, § 299.)

§ 11464. Conveyance of property -
No water right, reservoir, condu.lt, or facﬂu:y fﬂ-r the
of

ownership of it. (ddded by Stars. 1943, c. 370, p. 1896
Amended by Stars 1957, c. 1932, p. 3411, § 300.)

§ 11465. Revision of charges, established by contract
The departmment shall not make any change, alteration,

or revision of any rates, prices, or charges established by
any contract entered into pursuant to this part except as

s




STATE WATER RESOURCES

applicable, and with like effect. Where the law applica-
ble to such does mot set forth a procedure for the
judicial determination of the walidity of the public agen-
q’sbm:h,thcacﬁcnshaﬂbchadasintheme—ofﬂae
judi&a!detamﬁ:aﬁonofthegmcralobﬁgaﬁonbondsnf
irrigation districts under the Irrigation District Law
ivision 11 (commencing wi Section 20500) of this
éade},asitmaynaworherea&erbemdﬁd,asneaﬂy
as the same may be applicable, and with Hke effect.
(Added by Stats. 1966, Ist Ex.Sess., . 42, p. 351, § I, =ff.
May 2, I966.}

Part 4.5

SACRAMENTO-SAN JOAQUIN DELTA

Section
1. General Polcy .. .. cvvcvonmmerccasnmomaaannnes 12200
Z. TheDelth .. ....ccuraaemcnamcsaansnaaomsnass= 12220
3. Joaguin Delta Levees . . .....-.. 12225

12200. Legislative findings and declaration.
12201. MNeccessity of maintenance of water

supply.
12202 Salinity ennnd_an&_xde@nt:m supply; substitute

water supply; ;
12203. Diversion of waters from channels of delra.
12204, jon of water from delta.

Storage of water; integration of operation and man-
agement of release of water.

& 12200. Legislative findings and declaration

The Legislature hercby finds that the water problems
of the Sacramento-San Joaguin Delta are unigue ithi
the State; the Sacramento and San Joaquin Rivers join at
the Sacramento-San Joaguin Delta to discharge their
fresh water flows into Suisun, San Pablo .and San
Franziseoﬁaysandttmnceiu:othc?adﬁc()cean; the
merging of fresh water with saline bay_ waters and
drainags_watztsznﬂthewithdmwaloffrﬁhwawrfor
beneficial uses creates am acute problem of ixyi
intrnsionintothevastnemurkofchannelsandshughsaf
the Delta; the State Water Resources Development
has as one of its objectives the iransfer of waters
i : to

Sacramento Valley and.
The north coastal area to water-deficient areas to_ the

s5uth and west of the Sacramento-San Joaquin Delta via
Pelta;

the water surplus to _the needs of the areas in

w__ag_r_w it originaies is gathered in the Delta and th
Provi a common source of fresh water

Water- t is, therefore, hereby declared
that a law cannot be made applicable to said
Delta and that the enactment of this law is necessary for
the protection, conservation, development, contrel and
use of the waters in the Delta for the public good.
(Added by Stats. 7959, c. 1766, p. 4247, § 1.)

£ 12205
§ 12201. Necessity of maintenance of water supply

T‘hel.egislatumﬁn‘isﬂ:atihemaintcnmccufan
adeqamwatersuppiyintheDdtasufﬁcientmmaintaiu
and expand agriculture, industry, urban, and recreational
development in the Delta area as set forth in Section
12220,"Chapter 2, of this part, and to provide a common
source of fresh water for export to areas of water
deficiency is necessary to the peace, -health, safety and
welfare of the people of the State, except that delivery of
such water shall be subject to the provisions of Section
10505 and Sections 11460 to 11463, inclusive, of this code.
(Added by Stats.1959, c. 1766, p. 4247, § 1.)

-3 1:::&'. S:Bnit;mntroi and adeguate water supply;
substitute water supply; delivery

Among the functions to be provi by the State Water
¢ in coordination with the

Sacramento-San Joaguin Delta. If it is determined to be
inthepublicinte:estmprovidcasubsﬁtntcwate;supply
to the nsers in said Delta in lieu of that which would be
pmuidedasamtﬂtofsa]initymtrolnoaddndﬁnanﬁ:ﬂ
'burdensha!lbeplaceduponsaidmltawateruse:ssolehr
by virtue of such substitution. Delivery of said substitare
subject to the provisions of Section
10505 and Sections 11460 to 11463, inclusive, of this code.
(Added by Stats. 1959, c. 1766, p. 4247, § 1.}

§ 12203. Diversion of waters from channels of delta

Itishcrebydeclarcdtobethﬂ.poﬁcyafthesmtethax
no perscn, oo ion or public or private agency or the
State or the United States shounld divert water from the
channels of the Sacramento-San Joaquin Delta to which
the users within said Delta are entitled. {ddded by
Stars_ 1959, c. 1766, p. 4249, § 1.)

§ 12204 Expomﬂonofw:h&r&umdelta

In determining the awvailability of water for export from
the Sacramento-San Joaquin Delta no water shall be
e;puncdwhichisnmaq'mmettherequircn:enisof
Sections 12202 and 12203 of this chapter. (Added by
Stats. 1959, c. 1766, p. 4249, § 1.)

§ 12205. Storage of water; integration of operation and

It is the policy of the State that the operation and
management of releases from storage into the Sacramen-
to-San Joaguin Delta of water for use outside the area in
which such water originates shall be integrated to the
maximurn extent e in order to permit the fulfill-

ment of the objectives of this part. (Added by Stats. 1959,
c. I766, p. 4249, § 1.)




STATE OF CALIFORNIA STATEMENT OF CLARIFICATION
This prelimimary edifion presents o comporison of olterna.

DE?ARTPJ—EI\‘T OF WAT.ER RESGURCES tive solutions o the Delto problems. This bulletin shows thot the
Single Purpose Delto Water Project is the aessentiol minimum
praject for successful operation of the Stote Water Focilities.
This bulletin olsa presents, for locol consideration, optional medi-
fications of the Single Purpose Delto Water Project which would
provide additional local bemefits,

The ewoluotion of project accomplishments, benefit-cost
ratios. ond coats of project services, are intended enly to indi-
cate the relotive merits of these solutions and should not be
comsidered in terms of obsolute wvolues. Benefits reloted to

recreation ore evoluated for comporofive purposes. Detailed

L] recreation studies, presently in progress, will indicate specific rec.
ulletin No =

® Subsequent to local review and public hearings on this

preliminory edition, o final edition will be prepared setting

forth on adopted plan. The odopted plan will include, in oddi-

fion to the emential minimum focilities, those justifable spticnol
medifications requested by locol entities,

REPORT TO THE
CALIFORNIA STATE LEGISLATURE

ON THE

DELTA WATER FACILITIES

AS AN INTEGRAL FEATURE OF

THE STATE WATER RESOURCES DEVELOPMENT SYSTEM

HARVEY O. BANKS

EDMUND G. BROWN
Direcror

Governor

December, 1960
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HISTORICAL SALINITY INCURSION
1920- 1960

Salinity incursion into the Delra results from the flooding and
ebbing of ocean tides through the San Francisco Bay and Delta
system during periods when the fresh water outflow from the
Delta is insufficient to repel the saline water. The natural fresh
water outow from the Central Valley was historically inade-
quate to repel salinity during summer months of some years.
The first known record of salinity encroachment into the Delta
was reported by Cmdr. Ringgold, U. S. Navy, in August 1841,
whose party found the water at the site of the present city of
Antioch very brackish and unfit for drinking. Since that time,
and particularly after the turn of the century, with expanding
upstream water use salinity incursion has become an increasingly
greater problem in Delta water supplies. The maximum recorded
extent of salinity incursion happened in 1931, when ocean salts
reached Stockton. Since 1944 extensive incursion has been re-
pulsed much of the tme by fresh water releases from Central
Valley Project storage in Shasta and Folsom Reservoirs. Without
such releases, saline water would have spread through about 90
percent of the Delta channels in 1955 and 1959. Although up-
stream uses might not have reached present levels in the absence
of the Central Valley Project, salinity problems would still have
been very serious during mast years.

Further increase in water use in areas tributary to the Delta
will worsen the salinity incursion problem and complicate the
already complex water rights situation. To maintain and expand
the economy of the Delra, it will be necessary to provide an
adequate supply of good quality water and protect the lands from
the effects of salinity incursion. In 1959 the Stare Legislature
directed that warter shall not be diverted from the Delta for use
clsewhere unless adequarte supplies for the Delra are first provided.




The natural availability of good quality water in the Delta
is directly related to the amount of surplus water which fows
to the ocean. The graph to the right indicates the historic and
projected availability of water in the San Joaquin River at Anti-
och containing less than 350 and 1,000 parts chlorides per million
parts water, under long-term average runoff and withous specific
releases for salinity control. It may be noted that even under
natural conditions, before any significant upstream water develop-
ments, there was a deficiency of water supplies within the speci-
fied quality limits. It is anticipated that, without salinity control
releases, upstream depletions by the year 2020 will have reduced
the availability of water containing less than 1,000 ppm chlorides
by about 60 percent, and that exports will have cansed an addi-
tional 30 percent reduction.
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The magnitude of the past and anticipated furure uses of water
in areas tributary to the Delta, except the Tulare Lake Basin,
is indicated in the diagram to the left. It may be noted thar, while
the present upstream use accounts for reduction of narural inflow
to the Delta by almost 25 percent, upstream development dur-
ing the next 60 years will deplete the inflow by an additional
20 percent. By that date about 22 percent of the natural water
supply reaching the Delta will be exported to areas of deficiency
by local, state, and federal projects. In addition, economical devel-
opment of water supplies will necessitate importation of about
5,000,000 acre-feet of water seasonally to the Delta from north
coastal streams for transfer to areas of deficiency.
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WEBER FOUNDATION STUDIES

ESTIMATED SEASONAL NATURAL RUNOFF NORTH COAST AREA
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Unimpaire(l Flow Sacramento and San Joaquin Va]ley
from Department of Water Resources California Data Excl-lange Center

Water Year Water Year Sum | Water Year Average
1929 11.24
1930 16.77
1931 7.76
1932 19.75 1312
1933 12.28
1934 10.91
1017 8
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Distance to Fresh Water (50 mgn)

has increased dramatically in spring, early summer and fall
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oecision 1485

in the Matter of Fermit 12720 (Application 5625) and Qther
Permits of United States Bureau of Rectamation for the %
Federal Central Valiey Project and of California Department

of Water Resources for the State Water Project.

DECISION IN FURTHERANCE OF JURISMCTION RESERVED
IN DECISIONS D 893, D 990, D 1020, D 1280, b 1275, b 1291,
D 1308, O 1356, and PERMIT QORDER 124

Sacramento-San Joaquin Delta
and Suisun Narsh

FAIRFIELD

BENICIA
4

Q
MARTINEL
ANTIOCH

| August 1973
STATE WATER RESOURCES CONTROL BOARD
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executed. -The criteria im the draft agreement were recommended
by Fish and Game and endorsed by the Department, and were e.xten-—
sively analyzed by the Board staff.

Based on our most current.
assessment, the

fishery standards provide significantly higher

protection than existing basin plans.

The Striped Bass Index
- is a2 measure of young bass survival through t:he.:i.::. first summer.

The Striped Bass Index would be 71 under withou!; projefct conc_ii—

tions (i.e., theoretical conditions Wwhich would exist today in

the Delta and Marsh in the absence of.the CVP and SWP), 63 under )
the existing basin plans, and about ?'9?;{_ under this decision.

While the standards in this decision approach without ptoje‘c't'h-.' -

levels of protection for striped bass, there are many other

- - species, such as white catfish, shad and salmon, which muld not
D 1485 be protected to this lewvel.
1978

To prowvide Full mitigation of project
impacts on all fishery species now would_'require the wirtual

shutting down of the project export pumps. The level of pro-

tection provided under this decision is nonetheless a reasonable

level of protection until final determinations are made conca::“'h-‘

ing & cross-Delta transfer facility or other means to mitigate
project impsacts. ’ R

3/ ' ’

There is some indication that factors other than those econ-

sidered im the Board's amalysis of without project- lewels.,

- 4 may also affect striped bass survival. The effects of these
factors are such that the without project levels womld

be
greater than 71. However, rthe magnitude of this impact is
unknown and cannot be guantified at this time. 2




051837

D 1485
1978 - | |

Suisun Marsh. Fell protection of Suisun Marsh now could be

acc.omplished-only by reguiring uvp to 2Z million acre-feer of OT PROVIDED

freshwater outflow in dry and critical wears in addition to that

required to meet other standards. This regquirement would resuirt

in a2 one-third reduction in combined firm exportable wield of

State aﬁd,federal projects. In theory, the existing Basin 5B
Plan,purports to provide full protection toe the Marsh. However,
-durlng the 1976-77 drought when the basin plan was in effect, the .
=Mhrsh.re¢e1ved lirtle if any protection because the system zlmost
'ran -out of water and emergency regulatzans had to be imposed.
This declslon balances ‘the limitations of available water supplies
against the m;tigatian,respon51bility of the projects. This bal-
‘ance is.. based on the constitutrional mandare .. _.that che water
rescurces of the State be putr to beneficial use Eo the fuliest
extent of which they are capable..."™ and rthat unreasonable use
and unreascnable diversion be prevented {(Article 10, Secrion 2,
California Constiturion).

The Bureau, rthe Department, Fish and Game, and U. 5. Fish and

Wildlife Service are working together to develop alternatiwe water -
supplies for the Marsh. Such altermative supplies appear to rep—

resent a feasible and reasomable method for protection of the
Marsh and mitigation of the adverse impacts of the Projects.

Under this decision the Department and Bureau are required, in
cooperation with other agencies, to develop a plan for Suisun Marsh

by July 1., 1979. The Suisun Marsh plan should ensure that the
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SACRAMENTO DELTA WATER SUFPPLY AMD REVIEW OF THE TIBURONW REPORT

Luna B. Leopold CDCA?ﬁBmﬁ—zc?ga_?

Consulting Engineer

California must take heed of well documented experience ig %}
the Soviet Union where diversion of fresh water fyom the naturxal
supply to an ecrtuary has resulted in fmmense economilc lcas arad
che near destruction of an Important estuary. Regulation of the
Do Biver has zesulted in an increase of salinity of the Azov Sea

by a mexre 7 percent apd the result was o reduce total fish
production from adbout 15 to 3 thousand tonnes annually. This has
been documented in detail by Volovik (1986} asnd reviewed in the
Tiburon TeporTt here being discussed. -

The Tiburon report as it will here be calied is a detailed
s rudy of the water situation in the Sacramento Deita. The
reference is:

Rozengurt , M., Herz, M.3., and Feld, S.,1987, Analvsis of
rhe influence of water withdrawais on runoff o the Delita-—~

SanFrancisco Bay ecosystem (1923—1933}: Paul F. Romberg‘fibuton
Center for Envivonmental Studies, Tech. Rept. No 87-7.

This wvoluminous study cannot be either read or taken Lightly
for it is statistical, detal 1ed, and in many places less than
clear. Neverthelesxs the more one studies it the more Iimpressive
is the informational content. The present review deals only with
the discuscion and data dealing with annusl flow data whereas the
Tiburon Teport analyses both annual and monthily data.

The present discussion 1is an attempt o bring out those
points that seem most sigunificant and to present some reanalysis
ro clarify and emphasize some of the important conclusions.

The data base is5s rTeviewed Iin some detail. Lt _appears that
during the planning and construction stages of water development
and diversion in the Sacramento s?stem, two somewhat shortcut

= ta compilations were used. The "~ Four River Index 1is = da tea
base that incliudes zrunoff fyrom only 75 % of the total drainage
aTren . A "omodified method?” had previcusly been employed also
Telecting less than the full runoff. Finally a compilation was
made that estimated the runcff not only from the major Tivexs but
included Tunoff from the footrhill axeas and is thought Tto
repressnt a good approximation of the full runoeff wvolume of 1I0G0%

of the basin area. The Tiburon report shows thsat the plasoniog
done in the ecardiy vears based on these less than Full Tunoff

A BT dl hil i e A e e e e

volumes have _given an over—-optimistic plicture of the water

avallablie for diversion from the Delta system.

A;) emphasis added



Natural outflow less Regulated Cutflow
average values In millions of scre feet

Time Feriod Depletion
1921-1929 3.77
1930-1939 3.7%
1940-1949 4.73
1950-195% 6.64
1960-1969 B.74
i970- 1979 10.94 .
1980-31982 12.70

in counclusion, my studies confirm the general conclusions in

the Tiburon report. The depletions have been massive and continue
to increase. They have greatly increased the percentage of years
of critical drought in the Delta and the Bay.

it 1is my professionai oginion,that no set of standards of
¥ater gquality can be written that can have the practical effect

of protecting the ecosystem from further degradation - & 4
diversions fincrease over the present level. Because forecasts of
Tunoff are Iimperfect the effect of diversions in a yeaxr that
turns out to be dry will already have takern its toll on the
ecosystem before water gquality measurements can compare the
condition with the standards.

The logical and 4z my opinion the imperative step 3is to
preciude henceforth any additicnal diversions of water from the

Delta system.




